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qt{@f+Rgwftv-mtv&g+dv wlqvqrm€Rtq€qvwtw +vfl wnfRdt Tft+q7Tq-rqvvq
qf$+Tftawftvq%©vttwrwqqqxqaqtv6m{, emfbe& wIg%fR%qtv6m il

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vrtavt6n%rWawr UI+qq:-

Revision application to Government of India:

(1) +.dhr@w€qqr©©f&fhm, 1994 qt Tra@a€+t+q?TVTrqqm©t bmt+ IqtvTra8
av-mab vqq vs% ii 3twfalqttwr qIn wdtv gfRv, wta vtvn, fRv +qr€q, uqw fhInI,
#ft+IRq dtm#I vu fVQWt, q{fR®ft: rrooor #4tqFftqTfiF :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 1 IO OO 1 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to subHsection (1) of Section-
35 ibid

(q) vfl Trv#t€1ft%qmq+qqRdt€rfMx©Tt +fiM wvHrNqrwqqrWT%+qr fMI
_NvwH+ w\wvmn+vrv&qTigRqFt t, vr fia w€RrHvr ww +qTlq€fqdt qItwtt

;:q)= :’RwugjJtt<+8vrv O y fb'11 % dImE{ Ol
/ {',2i:

#:’ i’ 'i#':? 'S}'_-% +' cas, ,f any loss ,f g,,ds wh„, th, 1,s, occur in transit from a factory to a
E„;\ fEi;-.'+$vaMi8use or to another factory or from one warehouse to another during the course
}=;>„::)f@9tesshlg of the goods in a warehouse or in storage whether in a factory or in a
\\ " ;. $9r6’house.

(v) vnK%qT§tRiatTyu xIv tfMftv vr@ vt vrvr@#fqfqqhr+©Bihr wwi vr@ qt
@wqqqv6+fth%wiqtqt WHa+qT@f%©rTyqTVtVt Mf+7 {1

1



In case of rebate of duty of excise on goods exported to my counky or territory
outside India of on excisable material used in the manufacture of the goods wldch ue
exported to any country or territory outside India.

(Tr) vfl qrv%©rlqcnTf%Ffhn WHa++TF (+ITVnqzTqqt)MefM'rqrvrv§l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) 3tfhr®Tqq#t®TTqTqrv–r%!TTTTT%faTqt qa+fta vrq#tq{{3kR+©Tiw qt sv
vrav+f+Fr%!aTf8q WIn,WftV+naqTftTqt wgn vr @n+fRvqfBfhm (+ 2) 1998
ERr 109 graf+IHl f+IT W{trI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) hiM nwa TW (wft©) fDmTVft, 200r +fhm 9 % ©mf7fqfqf?gvqq fw Tu-8 + d
vfhit+,tfq7 mtV + vfl wtv9fqafRqYq &dtqTm+$ftVqd-gTigp+wftv mtV gt qt-a
xfhit + VIV BfRv wM fbn vrmq®l wr+ vr% @rar Ivr !bq qfbf # #Mwra 351 +
fRatftv=$t%!'T€T+%©q7%vr%awt-.6vmrq§t vfl $ft®+tqTfjql

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f\fqq7 nqvr % vrq qd fm rqq VR@m@an w+qq8awrt200/- =M!'mq4t
vw 3iTqdf©w6T Tq vr©t@r©8-etrooo/-#}=MTTTTq8qTI'I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

dha qM, ##br wwqqq@q{§nqtWfMI qnTf§qwr+vftwftq:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( :1) +'+hr©wm qrv7 Wf&f+FI, 1944 qt urn 35- gt/35-q + gM:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 33fRfba qftqq + qZTtT wgn + mm #t wft©, w8qt + ljm+ + dbIr qq iidhr
KURT TvR q+tqT@ ;HIgh qHTfbqTr Wa) 41 qfBN Wr =ftfbm, g§qqTRTR + 2-' TiTr,
q?;rTdt vm, vnm, flkw<qPn, g§qnqTV-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rldfloor, Bahumali Bhawan, Asarwa, Girdhm Nagm, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs.IO,000/- where amount of duty / penalty / demmld /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in ale form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

sector bank of thi place where the bench of Z@@Flee public sector bank of the
~“'-- --“'*- '''~' “-“'"’“ -’' “'-’ '*“’“““' '- '’“'uAY_F9;-'---"\:.':'iX

€Lga§\ T/;\_ aCc+u •'pY J
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(3) vfl qx wIg # # IF qtqft zr WITtqT &T {©txaq q7 aVg % fRV =fItt vr VIVm w{ql
#rtfbnvrn mfjq Tvvq%8i ERvft fb iBm Vfl qPf+®i%fRVqqTfMtWftfh
qnTf#qwr8qqwf\vqr#dkWVN#V%wMf%nvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O. I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs.100/- for each.

(4) @nvq gw vf&fhn r970 Tvr #itfBT qt w$ -1 % atafT tt8ffIR fbI' WTT au
w+w mqgwlv wrMtfbhmvTf&qTft bw}v++vaq4t qq vfnnv6.50q+%r@rqrgq
Wen@„tt-Tnfb '

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) qqaTttdf&VqNaqt fhiwrqr++T+fhNt #qtr#t&vrq©MfVafbn vmr %qt gm
Tv%, hjkr©qrqqqr©V++vTqt wtt$fhrarnrTf§qwr (qnffqf%) fhR, 1982 + f+fb{I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tfhnq!@,#.gkruqmqr@q++qT®wft6fhqmTfBmw (f+aa) vh vfl wfht%qwra
t qMNPr (Demand) v+ + (Penalty) qT 10% if WT mRT ©fqwt iI wtf+, aFf&HmT if WiT

10 mtV VR %1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

%ifh wnq qrvq ajx +qTqt bme qTTfqv gRiT Mr gt gNr (Duty Demanded) I

(1) d? (Section) 1:LD % RW f+utRTTTfgr;

(2) f+n qTT+qqahfta#tUfiN;
(3) ht8z#fgafhFft+fhM 6+3®+qITfPrl

q€1gvm ' and nOT + VI+7fqndR®m+Twftn’nfW %ti%fRTqfqTf@mfbn
Tvr {I

For an appeal to be fEed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have tO be pre-deposited2 provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It maY be noted that the
pre_deposit is a mandatory conmLon for filing apped before CESTAT' (Section 35 C
(2A) and 35 F of the Central Excise Act2 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central E,xt.be and Service T% “Duty demanded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
unount of erroneous Cen\rat Credit taken;

amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) str gltqTb vR SFm ylnq tuI %vgv qd qM WWW VT@TRVTea8a y"hrMqq
T,I, i, it.)% Eqdmna<qd%qqw€RvTftd® Tq@T+ 10% Wqt#tqT©qdt il

in dew of above1 an appeal against tms order shall Be before the Tribunal on

payment of 10% of the duty demanded where duty or dutZ.g{©€naltY are in disputel

or pendty, where penalty alone is in dispute'” ' ' -.':. : :.:..':.:' ...-.....I J ': r :\
\\\
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F.No.GAPPL/COM/STP/3870/2023

ORDER-IN-APPEAL

The present appeal have been filed by M/s. Kantaben Jagdishchandra Prajapati,

49, Tulip Bunglow, Near Surdhara Circle, Memnagagr, Ahmedabad– 380059 (hereinafter

referred to as "the appellant'l against Order-in-Original No. CGST/WT07/HG/887/2022-

23 dated 16.02.2023 (hereinafter referred to as "the impugned order'l passed by the

Assistant Commissioner, Central GST, Division VII, Ahmedabad Noah (hereinafter

referred to as "the adjudicating authority"). The appellant are registered and are holding
Service Tax Registration No. AEMPP1269CST001.

2. Briefly stated, the facts of the case are that on the basis of the data received from

the Central Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed

that the appellant during said period had reflected less taxable' value in their ST-3

Return as compared to the service income declared in their nR/Form-26AS. Letters

were, therefore, issued to the appellant to explain the reasons for short/non-payment of

tax and to provide certified documentary evidences for said period. The appellant
neither provided any documents nor submitted any reply justifying the non-payment of

service tax on such receipts. The detail of the income is as under;

Table-A

F.Y.

2015-16

Value as I Value T\ Diffele c

per ITR per STR-3 1 in value liabilitytax
rate

19,59,670/ 19,59,670/. 12.36% 2,84,152/

2.1 A Show Cause Notice. No. CGST/AR-II/Div-VII/A'bad North/TPD-UR/92/2020-21

dated 23.1.2020 was therefore issued proposing Service Tax demand amounting to
R_s.2,84,152/- for the F.Y 2015-16, under proviso to sub-section (i) of Section 73 of the

Finance Act, 1994. Recovery of interest under Section 75 of the Finance A(...tf 1994; and

irnpQsition of penalties under Section 77(1)(c), Section 77(2) & Section 78 of the Finance

Act, 1994 were also proposed.

2.2 The Show Cause Notice was adjudicateg, ex-par&r vide the impugned order by

the adjudicating authority wherein the Service Tax demand amounting to Rs.2/84.152/_

was confirmed along with interest. Penalty of Rs. 1000/- each was imposed under

Section 77(1) and Section 77(2) of the Finance Act, 1994 a.d Pe.,Ity ,f R,. 2,84,152/-
was also imposed under Section 78.

3- BeIng aggrieved with the impugned order, the appellant preferred the present
appeal on the following grounds:

> The appellant is a proprietor of 'M/s. Ronak Transport’ and is engaged in
providing GTA services in relation to the transpollation of bricks to various

customers including builders, Developers, Con}[?ftp.'rg :+By\others. They have

issued consignment notes / Delivery challan to /thj§:+}f€€f;:<:::\\
/ g-.{/' V=:$ \; e

iI\tti.).jj
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F.No.GAPPL/COM/STP/3870/2023

> In response to the department’s letter seeking documents, the appellant have

submitted all documents vide letter dated 20.10.2020 and 23.10.2020 which were

received by the department on 11.10.2020. But these documents were not

considered and a SCN was issued. Even, in reply to SCN the appellant has

submitted that they were providing GTA services covered under Entry No. A(ii) of
the RCM Notification No.30/2012-ST dated 30.06.2012 and hence were not liable

to pay service tax. However, the impugned order was passed' without considering
the reply or granting a personal hearing. All these actions violate the principles

of natural justice.

> As there is no suppression of facts, extended period cannot be invoked hence the
demand is time barred.

4. Personal hearing in the appeal matter was granted 11.01.2024. Shri Jasmat Jidiya,

Chartered Accountant appeared on behalf of the appellant for personal hearing. He

reiterated the grounds of appeal and stated that the appellant is a GTA and therefore in

terms of RCM, the liability to pay tax is on the recipient He therefore requested to allow

the appeal.

5. 1 have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum and documents available on record. The

issue to be decided in the present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of Rs. Rs.2,84,152/- against the appellant

along with interest and penalty, in the facts and circumstance of the case is legal and

proper or otherwise. The demand pertains to the period F.Y 2015-16.

6. It is observed that the entire demand has been raised on the basis of third party

data. The appellant have earned differential income of Rs.19,59,670/- in the F.Y. 2015-16

which the appellant claim is pertaihing to the transportation income provided to various

clients. On going through the Balance Sheet, I find that the appellant has shown

Rs.19l59l670/- as transportation income. In terms of Serial no. (2) of the Notification
No.30/2012-ST dated 30.06.2012, under RCM the liability to pay Service tax is on the

recipient of Service. Relevant text is reproduced below;

Notification No.30/2012-ST dated 30-06-2012

Services for which tax is payable or partially payable by persons receiving the service – Service tax

payable by Reverse Charge System in relation to insurance business, GTA, sponsorship, Arbitral

Tribunal1 legal services by Advocates; support services provided by Govt. or tocai authorities (except

specified services)I renting of motor vehicles on abated vaiue, renting of motor vehicles on

unabated value (partially also payable by service provider)I manpower suPPIY (partialIY also paYable

by service provider), work contract (partially aiso paYable bY service provider), setvice pFOvide fK3m

non-taxabte territory but received in taxable territory (partialIY also paYable bY setvice provlder) –
Notification Nos. 15/2012-S.T. & 36/2004-S.T. superseded

in exercise of the powers conferred by sub_section (2) of section 68 of the Finance Act, 1994 (32 of

1994)1 and in supersession of (i) notification of the Government of India jp_ing_ IWnistrY of Finance

(Department of Revenue), No. 15/2012-Service- Tax, dated the :nth MenD;..aF),Pl;eu{)!ished in the

s,,,tt, .f I,di', En””rdi"”y, P'a B s”ti'' 3, s'b-”dion a), yd).~$a-By:['F-q'T?{3cB)' eated_
th: nth March, 2012, and V) noti$cation of the Government oAR.dil ii*-kid Mt§-i(b of Finance

(Department of Revenue), No. 36/2004-Service Tax, dated the 3ist;pdTMyq!: 2C}948 bubiished in
\''"„' '’-bC .' ./.t.F N .!
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F.No.GAPPL/COM/STP/3870/2023

the Gazette of Indial Extraordinaryf Part & Sec.lion 3, Sub-section (i), vide humber G.S.R 849(Or

dated the 31st December/ 20041 except as respects things done or omitted to be done before such

stipersession1 the Central Government hereby notifies the following taxable services and the extent

of service tax payable thereon by the person liable to pay service tax for the puQoses of the sald

sub-section, namely :

i. The taxable services,–

(A)(i) provided or agreed to be prpvided by an insurance agent to anY petson carVing on the
insurance business,

(ii) provided or agreed to be provided by a goods transpoFt agencY in respect of
transportation of goods by road, where the person liable to paY freight isr–

(a) any fad.ov registered under or governed by the Factories Act, 1948 (63 of 1948).

(b) any society registered under the Societies Registration Act, 1860 (21 of 1860) or under anY

other law for the time being in force in any part of india,

(c) any co-operative society established by or under any law,

(d) any dealer of excisabte goods, who is registered under the Central Excise Act, 1944 (1 of 1944>

or the rules made thereunder;

{e) any body corporate established, by or under any law; or

(D any partnership firm whether registered or not under any law including association of personS
TABLE

Description of a service Percentage of
servIce tax

payable by the

person providing

Percentage of
service tax

payable by the

person receIVIng
the service

100%
\

to be provided by a goods transport
agency in respect of transportation o

goods by road

6.1 The appellant has submitted a copy of Form-26AS to prove that the transport
income received was from clients who falls under category (a) to (g) of Sr.No.A(I1) of the

said notification, On having gone through Form-26AS, it is observed that the appellant

has earned income of Rs. 58,310/- from clients who fall under aforesaid categories and

therefore in respect of these incomes, I find that the liability to pay tax under GTA

service is on such recipient and not on the appellant. However, for the remaining

income of Rs. 19,01,360/- (not reflected in Form-26AS), I find that the appellant has not

provided the list of services recipient, their respective ledgers, copy of consignment
notes issued etc either before the adjudicating authority or before - the appellate

authority to establish that the service recipients fall under category (a) to (g) of Sr.No.

AU). In the absence of any documentary evidence, the exemption claimed on income of
Rs. 19,01,360/- cannot be extended to the appellant.

6.2 in view of the above, I uphold the tax liability of Rs.2,75,697/- (14.5% of
Rs.19,01,360/-). When the demand sustains there is no escape from interest, the same is

therefore recoverable with applicable rate of interest on the tax held sustainable.

I find that the imposition of penalty under Section 78 is also justifiable as it

in case at Union of india NIS Dharamendra Textile era_;;{{;;£>qported in F2008 (231)

E.LT. 3 (S.C.)], concluded that the section provides1,/JF.§qrG-ichfar} penalty and leaves
{ sir i::;i?if '\iS '\

ii ii #q:\ ;? i
aP v:\ YXnt''++-/ Jg 'i
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no scope of discretion for imposing lesser penalty. I find that the appellant was

rendering a taxable service but failed to assess their tax liability correctly with intent to
evade the taxes. This act thereby led to suppression of facts and such non-payment of

service tax undoubtedly brings out the willful mis-statement and fraud with intent to
evade payment of service tax. If any of the circumstances referred to in Section 73(1) are

established, the person liable to pay tax would also be liable to pay a penalty equal to
the tax so deterfnined above.

8. As regards, the imposition of penally of Rs.1000/- each under Section 77(1) and

77(2) is concerned, I find that the same is imposable as the appellant failed to submit

the data and documents called for by the Range officer and contravened the provisions

of the service tax laws by not paying proper taxes. However, considering the reduction

in taxable income, I reduce the penalty from Rs.1000/- to Rs.500/- each.

9. In view of the above discussion, I partially uphold the impugned order confirming

the service tax demand of Rs.2,75,697/- alongwith interest and penalties.

anti,Fr,rt€T{rqd=Ftq{wfh©r f+rzTrT7q€@vat&+fwn©rmil
10. The appeal filed by the appellant stands disposed off in above terms.

(rn+q :iV)

WW( T+M)

Date:25. 1.2024

Attested

’-#
(k©Tqrqt)

Superintendent (Appeals)

CGST, Ahmedabad

tTl } ;

By RPAD/SPEED POST

M/s. Kantaben Jagdishchandra Prajapati,

49/ Tulip Bunglow, Near Surdhara Circle,

Memnagagr, Ahmedabad– 380059

To,
Appellant

The Assistant Commissioner,

CGST, Division-VII,

Ahmedabad North

Respondent

Copy to:

1. The Principal Chief Commissioner/ Central GST/ Ahmedabad Zone'
2 The Commissioner/ CGST, Ahmedabad North.

3. Th, A„i,t,.t C',mmi„i,.„ (Sy,t,m), CGST, Ahmedabad (Appeals) (For upIoa'

the OIA)
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